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       ) 
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Emergency Declaratory and     ) 
Other Relief       ) 

 
REPLY COMMENTS OF VERIZON1/ 

Introduction and Summary 

Verizon’ s petition2/ is designed to achieve one straightforward and objectively 

unobjectionable goal:  to obtain the same types of commercially reasonable protections that 

companies in other industries have, and that other carriers in this industry have, to protect against 

nonpayment by customers who experience financial difficulties.  These protections are necessary 

to ensure that Verizon and other regulated carriers are not relegated to the back of the line in 

terms of their ability to get paid compared to other vendors and other creditors, to stop failing 

carriers from shifting their losses onto Verizon and other regulated carriers, and to protect the 

telecommunications industry from absorbing a grossly disproportionate portion of the impact of 

failing carriers’  financial difficulties.  While the Commission has made clear that ensuring 

continuity of service is one central objective during these uncertain times, an equally important 

objective should be to limit the financial fallout on other carriers.  Indeed, as Verizon noted in its 

petition, protecting the health of remaining carriers is entirely consistent with — and is in fact 

                                                 
1/  The Verizon telephone companies (“Verizon”) are the local exchange carriers affiliated 
with Verizon Communications Inc., as listed in Appendix A. 

2/  Verizon Petition for Declaratory Emergency and Other Relief, WC Docket No. 02-202 
(filed July 24, 2002) (“Verizon Emergency Petition” or “Petition”). 
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essential to — the accomplishment of that objective.3/  As Chairman Powell has explained, 

“ [o]ne cannot think about long-term consumer benefits without also considering the long-term 

prospects of carriers that provide quality services to consumers.” 4/  If solvent carriers must bear 

the losses generated by failing carriers, then the financial health of the remaining carriers will be 

weakened, as will their ability to ensure service to customers. 

The overblown rhetoric of some commenters, who suggest that the proposals in 

Verizon’ s petition are a pretext for sabotaging competitors or an opportunistic effort to benefit 

from the industry’ s current travails, is unproductive, irresponsible, and simply wrong.  The 

Commission should separate fact from fiction.  The relief Verizon requests in its petition would 

simply ensure that all carriers in the industry have the same, commercially reasonable means of 

protecting themselves against losses from customers who are poor credit risks.  For example, the 

specific tariff revisions proposed by Verizon (in Transmittal No. 226) are similar to provisions in 

the tariffs of other carriers, such as AT&T and WorldCom, that have most vigorously opposed 

Verizon’ s tariff revisions.  In fact, Verizon has gone out of its way to address potential concerns 

by making its proposed security provisions more objective and less onerous than those in other 

carriers’  tariffs, and by including additional provisions designed to provide greater flexibility 

when dealing with troubled carriers.   

Specifically, Verizon’ s petition seeks the same types of commercially reasonable 

protections that are available to other companies at each of three stages of the process:   

                                                 
3/  Petition at 3-4. 

4/  “ Financial Turmoil in the Telecommunications Marketplace: Maintaining the Operations 
of Essential Communications,”  before the Senate Committee on Commerce, Science, and 
Transportation, 107th Cong., July 30, 2002, at 12 (statement of Chairman Michael K. Powell). 
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First, prior to the time that a carrier-customer declares bankruptcy, Verizon and other 

carriers that provide wholesale services to the customer need to be able to protect themselves 

against the accumulation of large, prepetition debts that may well become uncollectible when the 

customer files its bankruptcy petition.  Verizon’ s proposed tariff revisions are narrowly tailored 

to accomplish that purpose.  As noted in its petition, Verizon already possesses the right to 

require security deposits from carriers with a history of nonpayment and from those that lack 

established credit, as well as the right to suspend or terminate service for nonpayment.  The 

revisions Verizon proposes merely would establish reasonable and objective criteria for requiring 

a security deposit, and would provide greater flexibility making clear that certain alternative 

means of protection are also available, such as advance payment arrangements or letters of 

credit.  Far from being overreaching, the types of tariff protections proposed in Verizon’ s 

petition are reasonable and lawful, and are of the same kind as those that the Commission has 

allowed in the past.  Accordingly, the Commission should declare here that the types of 

protections proposed by Verizon are lawful, and should allow Verizon’ s tariff revisions to go 

into effect promptly. 

Second, if a carrier enters bankruptcy, Verizon and other underlying carriers need to be 

able to obtain adequate assurances that they will be paid for the services they continue to provide 

postpetition.  To the extent the Commission participates in a particular bankruptcy proceeding, it 

should make clear that, just as it is important to maintain continuity of service to customers, it is 

equally important to ensure that carriers receive payment for any services they continue to 

provide during the course of the bankruptcy.  Other service providers have this assurance 

because they can simply terminate service to the bankrupt carrier at any time.  In contrast, 

regulated carriers are often expected to continue to provide service (and have in the past been 
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pressed either formally or informally by regulators to do so) under circumstances where other 

vendors would not.  To the extent regulated carriers are expected to continue to provide service, 

it is critical that they receive adequate assurance of payment.  The goal of a vibrant 

telecommunications industry is not served by transferring the losses of failing carriers to healthy 

ones.  Thus, ensuring the reliable availability of service depends importantly on allowing 

carriers, both large and small, local and long distance, who serve other carriers to protect their 

own financial health.  In addition, to avoid the repetition of past scenarios in which troubled 

carriers no longer can pay their bills and yet have neglected to provide their customers the 

required notice of discontinuance, the Commission needs to clarify the circumstances under 

which such notice of discontinuance must be given.  At a minimum, such notice should be 

provided when carriers announce a sale of substantially all their assets, initiate an auction, 

convert from a Chapter 11 to a Chapter 7 bankruptcy, or at the latest when a carrier has only 30 

days’  worth of remaining cash on hand.  

Third, at the conclusion of a bankruptcy proceeding or upon a sale of some or all of a 

carrier’ s assets, carriers acquiring existing service arrangements should not be allowed to exploit 

the interplay of bankruptcy and telecommunications law to evade their obligations under the 

Bankruptcy Code or binding federal tariffs.  Verizon asks only that the Commission declare that 

nothing in the Communications Act denies carriers such as Verizon the same protection under 

bankruptcy law as is available to any other company in any other industry, namely, a cure of 

prior indebtedness when carriers assume existing service arrangements of bankrupt carriers.  And 

to the extent carriers assume existing service arrangements outside of the context of bankruptcy 

proceedings, they must comply with the terms of binding federal tariffs that apply to all other 

customers.  Likewise, when CLECs engage in customer transfers, Verizon merely asks the 
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Commission to require CLECs to provide the necessary information to coordinate carrier-to-

carrier transfers efficiently and successfully.  

For these reasons, the Commission should grant the relief sought in Verizon’ s petition. 

II. RECENT EVENTS UNDERSCORE THE IMPORTANCE OF COMMISSION 
ACTION REGARDING CARRIERS’ NEEDS FOR ADDITIONAL 
PROTECTIONS AGAINST THE THREAT OF NONPAYING CARRIER 
CUSTOMERS. 

The conclusion is inescapable that the spate of bankruptcies, restatements, and other signs 

of financial turmoil are symptomatic of an industrywide problem that affects all carriers.  By any 

objective measure, the scope of this problem is worsening and, if left to continue, will almost 

certainly cause even greater harm to many carriers’  financial well-being.  In light of these very 

serious and tangible concerns, Verizon and similar carriers should be permitted to implement 

protections similar to those utilized by firms in this industry and in others.   

The financial problems of many carriers have only escalated since Verizon filed its 

petition.  Following its bankruptcy filing, the largest in American history,5/ WorldCom reported 

its discovery of an additional accounting error requiring the restatement of another $3.3 billion in 

earnings, bringing the tally to over $7 billion.6/  Given that WorldCom alone incurs, by its own 

estimates, approximately $750 million per month in obligations to other telecommunications 

providers,7/ it is unsurprising that WorldCom’ s status would significantly affect the finances of 

                                                 
5/  Linda Massarella, WorldCom Declares Bankruptcy — Largest Ever, N.Y. Post, July 22, 
2002, at 2. 

6/  Kathy Brister, World Com: More Fraud, Atlanta Journal-Constitution, Aug. 9, 2002, at 
A1. 

7/  Objection of Verizon Communications Inc. to the Debtors’  Motion Pursuant to Sections 
105(a) and 366(b) of the Bankruptcy Code for Authorization to Provide Adequate Assurance to 
Utility Companies, ¶¶ 4, 18 (“ Verizon Opposition to WorldCom Section 366 Motion” ) (citing 
WorldCom’ s Motion Pursuant to Section 105(a) and 366(b) of the Bankruptcy Code for 
Authorization to Provide Adequate Assurance to Utility Companies, ¶ 15). 
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other carriers.  Indeed, Verizon has estimated that WorldCom alone owes Verizon more than 

$450 million in prepetition debt, and, based on historical usage, will incur in excess of $185 

million per month in postpetition charges.8/  As noted in the press, the WorldCom bankruptcy 

already “ has caused many other telecommunications firms to revise their own financial reports, 

illustrating the financial interconnections in the industry.” 9/     

While the turmoil surrounding WorldCom may be the largest and most dramatic 

manifestation of the trend, it represents merely the tip of the iceberg.  More than 50 

telecommunications firms have filed for bankruptcy in the past year,10/ and of the 25 largest 

bankruptcy filings in the United States, 10 have been made by telecommunications companies.11/  

And the unfortunate fact is that additional bankruptcies unquestionably will follow.  

One important dimension of this crisis is the dramatic rise in the uncollectibles figures of 

carriers that must continue to serve bankrupt and financially distressed carriers.  For example, 

just the interstate portion of uncollectibles for carriers reporting on ARMIS 43-01 (mainly mid-

and larger-size ILECs) rose to more than $282 million in 2001 — an increase of approximately 

84% over the prior year alone.  Verizon’ s own uncollectibles for interstate access services rose to 

approximately $140 million between 2000 and 2001, and can be expected to increase further in 

                                                 
8/  Verizon Opposition to WorldCom Section 366 Motion, ¶¶ 4, 39. 

9/  Jon Van, Squabbles Could Dog WorldCom Recovery, Chicago Tribune, Aug. 10, 2002, at 
1. 

10/  WorldCom’s Painful Ruin Reveals Nation’s Solid Core, USA Today, July 23, 2002, at 
A12. 

11/  Gretchen Morgenson, Bullish Analyst of Tech Stocks Quits Salomon, N.Y. Times, Aug. 
16, 2002, at A1. 
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2002.12/  Moreover, the levels of total company uncollectibles reported in ARMIS (interstate and 

intrastate combined), for ILECs collectively and for Verizon individually, are many hundreds of 

millions of dollars larger.  And the problem is a continuing one, as shown by the current level of 

past due receivables.  Between December 2000 and July 2002, in fact, Verizon’ s wholesale 

receivables more than 90 days past due grew by more than 150 percent, and, as of July 2002, 

some 28 percent of wholesale receivables were 90 days or more past due (compared to 

approximately 7 percent of retail receivables 90 days or more past due during the same time 

frame). 

The effects of this phenomenon, moreover, are hardly limited to larger carriers.  As one 

paper recently noted, “ Verizon has a point in saying that it isn’ t the only carrier hit by industry 

bankruptcies.” 13/  Although the large carriers are WorldCom’ s biggest non-bank and non-

bondholder creditors, the problem of uncollectibles and past due receivables generally, as well as 

those flowing from WorldCom’ s bankruptcy, probably affects small carriers even more.14/   

In the face of these extraordinary developments, the Commission needs to do its part to 

stop the industry’ s hemorrhage by allowing all carriers to take the steps they need to protect 

themselves from the risk of carrier-customers’  nonpayment of prepetition debt.  Moreover, there 

is no real question that the Commission can provide by declaratory ruling the relief sought in this 

                                                 
12/  Reply Comments of Verizon to Petitions to Reject or Suspend and Investigate, Verizon 
Telephone Companies Tariff F.C.C. Nos. 1, 11, 14, and 16, Transmittal No. 226 (filed Aug. 7, 
2002) (“ Verizon Tariff Reply Comments” ), at 2-3 (attached as Appendix B). 

13/  Fred O. Williams, Stuck with the Bill, Buffalo News, Aug. 4, 2002, at B13 (noting that 
Sprint is owed over $3.6 million by Adelphia and the figure continues to grow). 

14/  See NECA Comments at 2 (bankruptcy of large IXC like WorldCom arguably has larger 
effect on small, rural ILEC than it does on larger ILECs); Fred Williamson & Associates 
Comments at 2-3 (noting that IXC bankruptcies have a particularly deleterious effect on small 
ILECs); see also Jon Swartz, WorldCom Woes Ripple Throughout Economies, USA Today, Aug. 
9, 2002, at B1. 



 8 
 

proceeding.  “ The decision whether to proceed by rulemaking or adjudication lies within the 

[Federal Communications] Commission’ s discretion.” 15/  “ This is true ‘regardless of whether the 

decision may affect agency policy and have general prospective application.’ ” 16/  Nor would the 

Commission be constrained from answering “ abstract”  questions, even if the important, concrete 

issues here were appropriately described as such.17/  Indeed, declaratory relief is if anything more 

appropriate than rulemaking here, because of the need for speedy action.18/ 

III. THE COMMISSION SHOULD ALLOW CARRIERS SUCH AS VERIZON TO 
REVISE THEIR TARIFFS TO PROTECT THEIR ABILITY TO COLLECT 
AMOUNTS OWED FOR SERVICES PROVIDED BEFORE A CUSTOMER 
FILES FOR BANKRUPTCY.  

Even before carriers go into bankruptcy, they can run up significant bills that may 

become uncollectible after they file for bankruptcy protection.  If a previously solvent carrier’ s 

financial situation takes a turn for the worse and it goes into bankruptcy, it may owe Verizon and 

other carriers compensation for an appreciable period of time prior to the bankruptcy filing.  For 

example, for services that are billed in arrears, a carrier already will have received 30 days’  

services before being billed, will then have another 30 days to pay, and, if it does not pay on the 

                                                 
15/  N.Y. State Comm’n on Cable Television v. FCC, 749 F.2d 804, 815 (D.C. Cir. 1984) 
(citing NLRB v. Bell Aerospace Co., 416 U.S. 267, 294 (1974); SEC v. Chenery Corp., 332 U.S. 
194, 203 (1947)). 

16/  Id. (quoting Chisholm v. FCC, 538 F.2d 349, 365 (D.C. Cir. 1976)). 

17/  Tenn. Gas Pipeline Co. v. Fed. Power Comm’n, 606 F.2d 1373, 1380 (D.C. Cir. 1979) 
(“ [A]n agency may, if authorized by statute, issue an advisory opinion or abstract declaration 
without regard to the existence of an actual controversy.  The Administrative Procedure Act 
expressly permits such practices:  ‘The agency, with like effect as in the case of other orders, and 
in its sound discretion, may issue a declaratory order to terminate a controversy or remove 
uncertainty.’ ”  (quoting 5 U.S.C. § 554(e)) (emphasis in opinion).  47 C.F.R. § 1.2, which is 
based directly on section 5(d) of the APA, provides the FCC with no less discretion. 

18/  Where “ case-by-case battles”  would result in “ [o]nly paralysis,”  “ [t]he comprehensive, 
rather than the individual, treatment may indeed be necessary for quick effective relief.”   
Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 625-26 (1973).    
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due date, some additional period of time also may elapse.  Even for services billed in advance, a 

carrier does not actually pay in advance, but rather has 30 days after being billed to pay (and, 

again, if it fails to pay on time, some additional period also may pass).  The result is that even 

carriers that are not significantly in arrears may owe Verizon for 60 days’  services at the time 

they go into bankruptcy  in some cases this can amount to more than $100 million.19/  As a 

result, Verizon and other carrier-suppliers need to be able to protect themselves both when 

carriers are in arrears on their payments, and when other objective indicia of creditworthiness 

indicate a significant risk that they will not be able to continue paying their bills going forward. 

It is sheer nonsense to claim, as some commenters do, that the level of wholesale 

uncollectibles being experienced by regulated carriers “ are normal incidents of bankruptcy 

filings.” 20/  They are “ normal incidents”  only for those few firms that are forbidden from 

implementing adequate protections against the accumulation of such bad debts.  No sound public 

purpose is advanced by putting a subset of telecommunications carriers in such a box.  They 

should have the same rights as others in the industry and in other industries. 

The Commission’ s precedents do not require that carriers wait until today’ s serious 

problems become an industrywide catastrophe.  The Commission should be receptive, as it has 

been in the past, to tariff revisions intended to minimize carriers’  risk of nonpayment of 

prepetition debt.   

                                                 
19/  See supra p. 6 (noting that WorldCom owes Verizon more than $450 million in 
prepetition debt and may incur additional charges at the rate of $185 million per month). 

20/  See, e.g., Global Crossing Comments at 1. 
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A. Verizon’s Tariff Revisions Mirror Those of Other Carriers and Are a 
Reasonable, Appropriate, and Minimally Disruptive Response to These 
Challenges.  

Verizon’ s tariff revisions seek only the same types of protections that are routine in this 

industry and others.  As one commenter noted, “ [i]t is common practice for vendors in 

unregulated markets to request payment guarantees from customers that . . . are in financial 

trouble.” 21/  In fact, WorldCom’ s trade creditors did just that upon learning of WorldCom’ s 

financial difficulties.22/  WorldCom itself has sought such protections in other carriers’  

bankruptcies, including the Global Crossing proceeding.23/  As reflected in Exhibit C to Appendix 

B (attached), provisions similar to (and in some respects broader than) those proposed by 

Verizon appear in the federal and state tariffs of carriers such as AT&T, WorldCom, Sprint, and 

US LEC.  

The allegations made by some commenters that improper motives underlie the tariff 

revisions proposed by Verizon — that Verizon seeks to “ [p]unish[] cartel cheaters”  more easily24/ 

or will use run-of-the-mill billing disputes as a pretext for instituting onerous payment 

conditions25/ — are entirely baseless.  The market and Verizon’ s tariff place several significant 

checks on any incentive it would have to do so.  First, carriers have no interest in imposing 

restrictions that would deter customers from purchasing access services.  Second, deposits 

                                                 
21/  American Public Communications Counsel Comments at 5. 

22/  See SBC Comments at 7 n.11 (citing news story noting that “ nervous WorldCom 
suppliers have demanded upfront payment” ). 

23/  See id. at 8 (noting that WorldCom asked for a two-month deposit in the Global Crossing 
bankruptcy proceeding). 

24/  CompTel Comments at 7. 

25/  See, e.g., AT&T Comments at 19-20. 
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require Verizon to pay interest.  Third, Verizon’ s tariffs already provide mechanisms for dispute 

resolution (and Verizon’ s proposed revisions would not alter those provisions), and Verizon 

must pay interest on disputed amounts that are resolved in favor of the customer. 

The need for protections against uncollectibles, moreover, extends to carriers of all 

stripes, contrary to the protestations of some commenters.  AT&T attempts to distinguish its own 

use of such provisions on the ground that it is not a “ dominant”  carrier, claiming that its deposit 

provisions are different because, “ if the customer is not satisfied with the terms AT&T offers or 

the deposit AT&T requires, the customer can seek to obtain services from another provider,”  

whereas the “ customer of a dominant LEC . . . generally has no such choice.” 26/  But under 

federal law, a supposedly “ dominant”  carrier has no choice:  it must provide service to any 

carrier that meets the terms of its tariffs.  To the extent that carriers such as Verizon are deemed 

to be “ dominant,”  therefore, this status counsels in favor of allowing them the same protections 

as other carriers, not against it.   

The Commission has long recognized carriers’  need for such protections.  It accordingly 

has been unwilling “ to second guess a carrier’ s decision, with respect to a particular customer, to 

impose deposit, advance payment, or other security arrangements provided for in its tariff.” 27/  

And other suppliers can insist on deposits and/or advance payments.  In short, there is no 

principled basis for denying any carriers —  those under price caps or rate-of-return,28/ or not rate-

                                                 
26/  AT&T Comments at 13. 

27/  Memorandum Opinion and Order, Affinity Network Inc. v. AT&T, 7 FCC Rcd 7885, 7885 
¶ 3 (1992). 

28/   Cf. CompTel Comments at 4-5 (suggesting that tariff provisions minimizing risk against 
nonpayment are appropriate for rate-of-return carriers but not others). 
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regulated at all —  the ability to limit their risk by employing the types of protections proposed 

by Verizon in its revised tariff (see Transmittal No. 226).   

1. The Commission should declare that the types of protections proposed 
by Verizon are lawful and allow its tariff revisions promptly to go into 
effect. 

Verizon and other regulated carriers should have at least the same opportunity to adopt 

commercially reasonable means of protecting themselves that other companies have —  including 

other carriers such as the IXCs.  The Commission should recognize both that there is a range of 

ways in which ILECs may so protect themselves, and that some protective measures in carriers’  

tariffs are so facially reasonable that they ought always to be allowed to go into effect.  In 

particular, the Commission should declare that the types of protections proposed by Verizon are 

lawful and allow its proposed tariff revisions to take effect immediately. 

Verizon’ s tariffs already permit it to impose security requirements if a customer fails to 

pay its bills or does not have established credit.  Verizon’ s tariff revisions further delineate 

specific, objective criteria for invoking that protection, thereby providing added clarity and 

certainty for both Verizon and its customers.  The assertions of AT&T and WorldCom that 

Verizon’ s proposals are vague29/ or “ unreasonable” 30/ are themselves that and nothing more  

unsupported and unsupportable assertions.  Verizon’ s proposals are, in fact, more definite and 

specific than the provisions in those carriers’  own tariffs.31/  And contrary to AT&T’ s claims that 

                                                 
29/  See AT&T Comments at 10 (criticizing Verizon for failing to “ describe[] the specific 
relief”  sought in the Petition). 

30/  WorldCom Comments at 6. 

31/  See, e.g., AT&T Tariff F.C.C. No. 30, § 3.5.5(A) (permitting imposition of security 
arrangements on carriers with an “ unsatisfactory credit rating” ); WorldCom Texas PUC Tariff 
No. 1, § 2.7 (permitting imposition of security arrangements on carriers “ whose credit worthiness 
is not acceptable to the Company” ); Sprint Schedule No. 11, § 2.11 (permitting imposition of 
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Verizon’ s proposed tariff revisions will allow it to “ demand security deposits from any IXC,”  

Verizon’ s proposals will become relevant only if a customer fails to meet certain objective 

criteria, including criteria established by independent financial services.32/  

Specifically, Verizon’ s proposed tariff revisions are fully in sync with these general 

principles.  They provide that a security deposit (or letter of credit) may be required on 10 days’  

written notice, or advanced payments may be required on seven days’  written notice, under 

certain well-defined conditions.  Those conditions are as follows: 

• Customer fallen into arrears 2 out of 12 months, or over $250,000 in arrears for 

more than 30 days:  Verizon already can, under its existing provisions, require 

security deposits in either of these instances.33/  The proposed revision merely 

provides greater guidance as to the specific circumstances in which Verizon could 

impose the protections provided elsewhere in its tariffs. 

• Bankruptcy/public statement of inability to pay:  Under this provision, a deposit, 

advance payment, or letter of credit can be required if a customer declares that it 

is unable to pay its debts, or “ has commenced a voluntary receivership or 

bankruptcy proceeding (or had a receivership or bankruptcy proceeding initiated 

against it).” 34/  Contrary to some commenters’  assertions,35/ this provision would 

                                                                                                                                                             
security arrangements on any carrier “ whose credit has not been duly established to the sole and 
exclusive satisfaction of Sprint” ). 

32/  AT&T’ s own Standard and Poor’ s (BBB+), Fitch’ s (BBB+), and Moody’ s (Baa2) credit 
ratings, for example, are sufficiently above junk status to keep Verizon’ s tariff revisions from 
implicating AT&T at this time. 

33/  Verizon Tariff Reply Comments at 9-10. 

34/  Verizon Tariff F.C.C. No. 1, § 2.4.1(A)(2). 



 14 
 

not affect bankrupt carriers’  rights under the Bankruptcy Code upon its 

application.36/  Similar provisions appear in the existing tariffs of Verizon and 

other carriers.37/ 

• “Investment grade,” as defined by independent third party:  This provision 

establishes a concrete, objective benchmark for insisting on additional payment 

protections, based on “ nationally recognized statistical ratings organizations.”   

The “ investment grade”  measure is used repeatedly in federal securities 

regulations38/ and in many private contracts for very similar purposes.  And unlike 

the tariff provisions of carriers like WorldCom, which allow the imposition of 

payment protections on customers “ whose credit worthiness is not acceptable to 

the Company,” 39/ it leaves the determination of credit worthiness entirely in the 

hands of independent assessors.  Even if many CLECs are at junk bond status,40/ 

this provides more, not less, reason to allow Verizon to insist on greater payment 

protections.  One commenter admitted that 10% of junk bond issuers default each 

year.41/  That frequency of default justifies the additional protections sought by 

                                                                                                                                                             
35/  See, e.g., CTC Communications Corp., et al. Comments at 14; Covad Comments at 4. 

36/  See infra Part II.B. 

37/  Verizon Tariff Reply Comments at 11. 

38/  See, e.g., 17 C.F.R. § 240.3a1-1(b)(3)(v). 

39/  WorldCom Texas PUC Tariff No. 1, § 2.7. 

40/  See, e.g., Time Warner Telecom Comments at 5 & n.3 (noting that “ with few exceptions, 
CLECs . . . would have been subject to deposit and advance payment requirements based on . . . 
[debt rating] criteria” ). 

41/  WorldCom Comments at 6. 
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Verizon.  Falling below investment grade status also can trigger payments and 

security obligations in commercial credit arrangements.  Without the ability to 

protect itself, a carrier runs the risk of moving further behind other creditors. 

2. The advance payment and other protections sought by Verizon are 
reasonable. 

As noted, Verizon’ s existing tariffs already permit the company to require a security 

deposit of up to two months for any carrier that demonstrates a heightened risk of nonpayment.  

Verizon’ s proposed revisions would make clear that additional options are available when 

dealing with financially troubled carriers, namely advance payments and letters of credit, which 

it may use when its customers demonstrate objective indicia of risk.  These proposals would 

provide Verizon with the flexibility to adopt a variety of precautions against nonpayment, and to 

tailor its protective measures in a fashion that minimizes any disruption of the cash flow of its 

customers.  Many of the carriers that have sought to block the proposed revisions employ similar 

protections in their own tariffs; that of course underscores the reasonableness of Verizon’ s 

proposals (and the hollowness of those other carriers’  arguments). 

As outlined in its recent transmittal, Verizon’ s tariff proposals would allow it to take the 

following measures: 

• Deposits:  Under its existing tariffs, Verizon already may impose security deposits on 

customers showing signs of risk of nonpayment.  As discussed above, Verizon’ s 

proposed tariff revisions delineate the objective circumstances under which it may 

impose this requirement. 
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• Advance payment option:  This feature provides an alternative form of protection, and 

could be imposed in lieu of a security deposit.42/  For a customer facing a cash 

shortage as the result of financial difficulty, the advance payment provision would 

have no different effect on cash flow from payments made in arrears; payments 

would simply be made at the beginning of a month’ s service rather than at the 

end.  Even AT&T, which has similar provisions in its Tariff F.C.C. No. 30,43/ 

acknowledges in this proceeding that advanced payments are appropriate when 

“ there are questions regarding the debtor’ s solvency.” 44/   

• Letter of credit option:  This protection provides an additional option that prevents 

distressed carriers from making additional cash outlay, and therefore can be, in 

certain situations, much less costly to the distressed carrier.  Like advance 

payments, letters of credit may have essentially no effect on cash flow, and may 

therefore be the optimal form of protection in certain situations. 

Verizon’ s proposed revisions also reduce the notice period for discontinuance from 30 

days to seven days.  This does not mean that a customer necessarily will lose service seven days 

after payment is due.  But once it is clear that a customer is not going to pay what it owes, a 

carrier should be able to staunch the bleeding promptly rather than be obliged to provide free 

service for another 30 days. 

                                                 
42/  Verizon Tariff Reply Comments at 17. 

43/  See Appendix B (Tariff Reply Comments), Exhibit C (Comparison of Deposit and 
Advance Payment Requirements in Proposed Verizon Tariffs & Example Competitor Tariffs) at 
4. 

44/  AT&T Comments at 22 (citing cases). 



 17 
 

The seven-day notice period for discontinuing or refusing additional service (absent 

additional assurances of payment) is designed to reflect the fact that customers’  financial 

circumstances can change quickly.  This seven-day period would be in addition to the mandatory 

30-day waiting period after issuing a bill (since notice could be issued only after bills are already 

overdue), and normally would be triggered only after it is clear that a customer is unable or 

unwilling either to pay its bill or to provide appropriate assurances of payment.45/  Moreover, the 

seven-day period is consistent with and in some cases even more forgiving than what other 

carriers have in their tariffs.  For instance, under AT&T’ s F.C.C. Tariff No. 30, if a customer 

refuses to make advance payments, AT&T may, upon written notice, “ immediately . . . restrict, 

suspend, or discontinue providing the service.” 46/  Contrary to claims that thirty days’  notice is 

“ essential,” 47/ the Commission has permitted carriers to shorten their notice period from 30 days 

to 15 days.48/  

B. The Protections Verizon Seeks Are Appropriate to the Tariff Revision 
Process. 

The use of tariff revisions to further the goal of payment security is entirely appropriate.  

One commenter confuses the issue by claiming that “ Verizon may not use its tariffs, and the 

Commission should not condone the use of tariffs, to ‘ensure adequate assurance of payment,’ ”  

and that such tariffs would “ usurp the discretion of the federal bankruptcy courts and would 

                                                 
45/  Indeed, in most instances, service would not be terminated for at least two months after 
the bill is issued. 

46/  AT&T Tariff F.C.C. No. 30, § 3.5(H) (emphasis added). 

47/  WorldCom Petition to Reject or Suspend and Investigate Proposed Tariff Revisions, 
Verizon Telephone Companies Tariff Nos. 1, 11, 14 & 16 (filed Aug. 1, 2002), at 3. 

48/  Memorandum Opinion and Order, Annual 1987 Access Tariff Filings, 2 FCC Rcd 280, 
290 App. A (1986) (permitting BellSouth to shorten its notice period for discontinuance in light 
of the bankruptcy of “ some”  IXCs from 30 to 15 days). 
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therefore be void and unenforceable.” 49/  This is wrong for two reasons.  First, Verizon’ s 

proposed tariff revisions would provide assurance of payment not just during bankruptcy, but 

would provide such assurances before bankruptcy.  As explained above, this is necessary to 

avoid building up large unpaid bills that then become uncollectible once a carrier-customer does 

declare bankruptcy.50/   

Second, while the proposed revisions also provide for assurances of payment when a 

carrier-customer declares bankruptcy, Verizon previously has explained at length that this is 

fully consistent with bankruptcy law.  Indeed, existing tariffs of Verizon and other carriers 

already include provisions setting bankruptcy as one trigger for requiring a deposit.51/ 

C. The 1984 Access Tariff Order Did Not Constitute a “Rate Prescription,” and 
Verizon’s Tariff Revisions Do Not Materially Alter Term Plans.  

The large IXCs52/ are simply wrong when they contend that the 1984 Access Tariff Order 

constitutes a rate prescription.53/  Indeed, even the out-of-context language to which the IXCs 

point does not clear the high bar necessary to establish a rate prescription:  “ [A]n agency 

statement has not been found to be a prescription absent explicit language that nonconforming 

tariffs will be rejected, combined with an agency motive to avoid public scrutiny and perhaps 

                                                 
49/  CTC Communications Corp., et al. Comments at 14-15. 

50/  See supra Part II.A.2.  Whether a creditor has sought a deposit prepetition also informs a 
bankruptcy court’ s decision as to whether to allow one postpetition.  Va. Elec. & Power Co. v. 
Caldor, Inc.-NY, 117 F.3d 646, 650-51 (2d Cir. 1997) (allowing the bankruptcy court discretion 
within the context of individual bankruptcies to determine what constitutes “ adequate assurance 
of payment” ). 

51/  Verizon Tariff Reply Comments at 10. 

52/  See AT&T Comments at 10-14; WorldCom Comments at 5; Sprint Comments at 2-3. 

53/  See Verizon Tariff Reply Comments at 25-27 (explaining in detail why the 1984 Access 
Tariff Order does not constitute a rate prescription).  



 19 
 

even judicial review.” 54/  In this case, not only did the 1984 Access Tariff Order not contain 

“ explicit language that nonconforming tariffs will be rejected,”  but after it was issued the 

Commission has allowed tariffs with additional deposit conditions to become effective.55/  

Furthermore, the 1984 Access Tariff Order is not on point, because it dealt with the requirement 

that IXCs establish credit with each and every RBOC —  a proposal the Commission rejected.56/   

Similarly, the tariff revisions in Transmittal No. 226 do not, as some commenters assert,57/ 

alter the operative conditions of the term plans  the rates, volumes or length of the term plans.  

Indeed, under the term plans themselves, the changes that will warrant early termination are 

material changes to rates.  Consequently, the proposed revisions at issue here do not alter the 

term plans themselves at all.58/   

Moreover, even if the revisions were considered (incorrectly) to modify some aspect of 

the term plans, the revisions still would not be of the type the Commission has considered to be 

“ material.” 59/  Instead, most of the revisions simply flesh out the situations in which Verizon can 

reduce the risk of nonpayment and the form that protection will take.  In large part, these 

                                                 
54/  Direct Marketing Ass’n, Inc. v. FCC, 772 F.2d 966, 971 (D.C. Cir. 1985). 

55/  See Verizon Tariff Reply Comments at 27. 

56/  See id. at 25-27. 

57/  Time Warner Telecom Comments at 11-12. 

58/ See, e.g., Verizon Tariff FCC No. 1, § 7.4.13(C) (“ In the event that the Telephone 
Company initiates a rate increase and the total discounted monthly rate for the affected service 
increases by eight percent (8%) or more, the customer may cancel its TPP for the affected 
service without termination liability.” ). 

59/  See, e.g., AT&T Communications Contract Tariff No. 374, 10 FCC Rcd 7950, 7952 
(1995) (proposing to modify contract price and volume discount); Memorandum Opinion and 
Order, RCA American Communications, Inc. Revisions to Tariff F.C.C. Nos. 1 and 2, 86 FCC 2d 
1197 (1981) (considering proposals to “ substantially”  increase tariff rates or shorten the service 
of tariff terms).  
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provisions either echo steps that Verizon can already take pursuant to the tariff (or if the 

customer files for bankruptcy), clarify when they will be invoked, or offer opportunities for 

assurance that are more favorable to the customer than existing provisions.60/  Indeed, the concept 

of allowing a party to require protection against nonpayment is one that is often implied as a 

matter of law in commercial contracts, even if the contract is silent as to those terms.61/  And for 

customers that make timely payments and are creditworthy, Verizon’ s proposed revisions will 

have no effect at all.  Under the current circumstances, the tariff revisions cannot be of the type 

that result in “ surprise or hardship,” 62/ and thus are not material. 

Finally, even if the tariff revisions were deemed material, there is “ substantial cause”  to 

permit the revisions.  In applying that test, the Commission determines whether the tariff 

revisions are reasonable, weighing both the “ carrier’ s explanation of the factors necessitating the 

desired changes at that particular time,”  and the “ position of the relying customer.” 63/  The 

current economic climate  which has shown an explosive growth in carrier uncollectibles  

makes the revisions proposed by Verizon absolutely essential.  The changes are specifically 

designed to provide certainty and, in many cases, allow the customer more flexibility than 

current provisions.  Under these circumstances, Verizon has shown substantial cause for the 

tariff revisions. 

                                                 
60/  See Verizon Tariff Reply Comments at 27-29. 

61/  See, e.g., Restatement (Second) of Contracts § 251; U.C.C. § 2-609(1). 

62/  U.C.C. § 2-207, Official Comment 4 states that a modification to a contract is “ material”  
if it would result in “ surprise or hardship.”   Although the Commission does not have to follow 
this test, it has held that basic contract and commercial transactions law is “ highly relevant”  in 
examining whether contract terms are just and reasonable.  See Order, Tariff Filing Requirements 
for Nondominant Common Carriers, 10 FCC Rcd 13653, 13655-56 ¶ 14 (1995).  

63/  Hi-Tech Furnace Sys., Inc. v. FCC, 224 F.3d 781, 791 (D.C. Cir. 2000) (quoting RCA 
American Communications, Inc., 86 FCC 2d 1197, 1201 (1981)). 
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IV. TO THE EXTENT THE COMMISSION PARTICIPATES IN BANKRUPTCY 
PROCEEDINGS, IT SHOULD MAKE CLEAR THAT A CRITICAL OBJECTIVE 
IS TO ENSURE THAT ANY CARRIER THAT CONTINUES TO PROVIDE 
SERVICE TO BANKRUPT CARRIERS IS PAID.  

Once a carrier files for bankruptcy, it is critical that carriers that continue to provide 

service get paid for those services.  The problem, of course, is that, if Verizon and other carriers 

do not receive a reasonable assurance of payment for postpetition services they provide, and if 

the bankrupt carrier runs out of funds during the course of the proceeding, they run the risk of 

having provided services for free.  The longer Verizon is forced to provide services with no hope 

of recovering its costs, the greater the bad debt loss.  This is a significant concern.  Debtor-in-

possession lenders typically can cancel their credit arrangements with only a few days notice 

upon a default of any loan condition by a bankrupt carrier.64/  If that happens, the bankrupt likely 

will not be able to pay its bills.  Yet the bankrupt also may not have given the notices required by 

the Commission and state commissions to terminate service.65/  If that happens, as it has in prior 

bankruptcies, regulators commonly press regulated carriers such as Verizon (either formally or 

informally) to continue providing service to give customers of the bankrupt carrier time to make 

                                                 
64/  For instance, the proposed debtor financing agreements in the WorldCom bankruptcy 
would give the postpetition lenders the right to terminate financing on only five days’  notice 
upon the occurrence of any one of a long list of items of default.  See Verizon Opposition to 
WorldCom Section 366 Motion, ¶ 7. 

65/  Under the relevant Commission regulations, a domestic nondominant carrier may not 
cease providing interstate services without special authorization from the Commission.  If it has 
filed an acceptable Commission application and issued an end-user notification at least 30 days 
prior to service withdrawal, such authorization is deemed to have been granted on the thirty-first 
day, unless the Commission determines that public convenience and necessity require otherwise.  
See 47 C.F.R. § 63.71.  Some states require even longer notice periods.  New York, for example, 
requires 60 days’  advance notice to end users and 90 days’  advance notice to the state public 
service commission.  See Mass Migration Guidelines, Revised and Ordered by the New York 
Public Service Commission, Nov. 28, 2001.  Similarly, Pennsylvania requires notice of 37 
business days.  See Final Order, Interim Guidelines Establishing Local Service Provider 
Abandonment Process for Jurisdictional Telecommunications Companies, Pennsylvania Pub. 
Util. Comm’ n, Docket No. M-00011582F0004, at 10 entered April 23, 2002. 
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alternative arrangements.66/  That eventuality leaves Verizon without any ability to be 

compensated, potentially for many millions of dollars.  Although WorldCom is an extreme 

example, it is worth noting again that it purchases approximately $185 million per month in 

Verizon services alone.    

Indeed, this occurred in the Winstar case in Delaware in spite of some bankruptcy court 

protections.  Verizon actually had in place an order pursuant to section 366 providing for (i) 

semi-monthly prepayments of the net amount owed to Verizon, (ii) a small deposit, and (iii) the 

right to terminate service on two business days’  notice if the debtor failed to make one of the 

prepayments.  But after the debtors failed to pay Verizon and various other telecommunications 

carriers, and notwithstanding orders permitting the carriers to terminate service and the failure to 

pay, the debtors sought (with Commission support) and received an injunction prohibiting the 

carriers from terminating service.67/  Likewise, in the Telergy case in the Northern District of 

New York, contrary to the bankruptcy court’ s order, the Chapter 11 debtor failed to make 

required prepayments and other payments to Verizon.  The debtor then converted to Chapter 7.  

Nevertheless, the bankruptcy court, with the support of the Commission and state agencies, 

required Verizon to continue providing service to Telergy.68/  And in the PICUS bankruptcy case, 

                                                 
66/  Indeed, in recent cases, the Commission has acted to delay the service discontinuance 
beyond the 30 days prescribed.  See, e.g., Order, E.Spire Application to Discontinue Domestic 
and International Telecommunications Services, Comp. Pol. File No. 592, 2002 WL 1782176, at 
¶ 2 (FCC Aug. 2, 2002) (denying application to discontinue service with respect to certain 
customers, until such customers have ‘a reasonable period of time’ , not to exceed an additional 
29 days, to migrate to other carriers); Order, Telergy Network Services, Inc., Telergy Metro LLC, 
and Telergy Central, LLC Section 63.71 Joint Application To Discontinue Domestic 
Telecommunications Services, NSD File No. W-P-D-547, 2002 FCC LEXIS 213 (FCC Jan. 14, 
2002) (extending the 30 day notice period for at least eight more days). 

67/  Verizon Opposition to WorldCom Section 366 Motion, ¶ 33. 

68/  Id. ¶ 34. 
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due to pressure from the Virginia Commission, Verizon continued providing service to the 

debtor for two and a half months after it originally announced its intention to discontinue 

service.69/  These examples illustrate the magnitude of the problem.  Other creditors can protect 

themselves from a debtor’ s nonpayment simply by terminating service; if Verizon is to be 

expected to continue to provide service to bankrupt customers, then Verizon too needs 

reasonable protection. 

Those commenters that address the issue overwhelmingly agree that, to the extent the 

Commission participates in bankruptcy proceedings, it should support carriers’  efforts to obtain 

truly adequate assurance of payment by making clear to the court that, while continuity of 

service is an important concern, the ability of carriers to get paid for any services they continue 

to provide is equally important, and also serves to promote continuity of service.  Support for this 

obvious fact comes not only from other large ILECs70/ but also from telecommunications trade 

organizations,71/ small ILECs,72/ IXCs,73/ and even CLECs.74/  Specifically, there is great backing 

for the proposition that the Commission  in those bankruptcy proceedings in which it 

participates  should support the right of carriers to receive payment in advance or other similar 

                                                 
69/  Order Terminating Investigation, In re Investigation of Provision of Service of PICUS 
Communications of Virginia, Inc., Case No. PUC000325 (Virginia State Corporation 
Commission Feb. 15, 2001). 

70/  SBC Comments at 9-11; BellSouth Comments at 4-5. 

71/  USTA Comments at 5-6; NTCA Comments at 1, 4; NECA Comments at 6-7. 

72/  Independent Alliance Comments at 4; Mid-Size Carrier Group at 12-13; Fred Williamson 
& Associates Comments at 2. 

73/  Sprint Comments at 7-8. 

74/  Time Warner Comments at 13-14. 
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protections to obtain adequate assurance of payment for services provided during the pendency 

of their carrier-customers’  bankruptcy proceedings.  

Those few commenters who oppose this relief either mischaracterize Verizon’ s petition 

as asking the Commission to act as ILEC “ co-counsel”  in bankruptcy proceedings75/ or “ to 

lecture the Bankruptcy Courts on the meaning of the Bankruptcy Code.” 76/  These commenters all 

miss the point of Verizon’ s petition. 

Verizon is by no means asking the Commission to stand in as co-counsel before 

bankruptcy courts.  Nor does Verizon seek to have the Commission advise bankruptcy courts on 

bankruptcy law.  Verizon merely asks that, in those proceedings in which the Commission does 

participate, it make clear that it is critical from a public policy perspective that any carriers that 

continue to provide service to bankrupt carriers should receive adequate assurances that they will 

be paid for those services.  

Likewise, Verizon is not asking the Commission to determine in a factual vacuum what 

constitutes adequate assurance in any particular bankruptcy case.77/  The bankruptcy judge 

presiding over the individual proceeding is vested with that authority.78/  But if the Commission 

is going to participate in a proceeding, it should aid the judge in making that determination.  That 

is, the Commission should clarify that telecommunications policy is undercut when bankruptcy 

courts do not provide carriers with truly adequate assurance of payment, such as security 

deposits and advance payment arrangements.  This need not necessarily occur on a case-by-case 

                                                 
75/  WorldCom Comments at 7-9. 

76/  Global Crossing Comments at 8; see also Covad Comments at 4; Nextel Comments at 9; 
AT&T Comments at 21-23; CompTel Comments at 8. 

77/  See AT&T Comments at 21; WorldCom Comments at 7-8; Nextel Comments at 9. 

78/  Caldor, Inc.-NY, 117 F.3d at 650. 
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basis.  Indeed, by granting the relief requested in Part IV, infra, the Commission can greatly 

reduce the need to provide the same telecommunications advice time and again to the presiding 

judge in each new telecommunications bankruptcy proceeding.  

Timely notice need not lead to massive customer defections or destroy the value of the 

estate.  Indeed, carriers have provided such notice to their customers without adverse effect.  For 

example, when Rhythms filed its Chapter 11 petition, it notified its customers of that fact, 

warning of possible termination of service, and kept them informed of the progress of the 

bankruptcy proceedings and efforts to sell all assets.  When Rhythms’  assets were bought by 

another carrier, few of Rhythms customers had terminated service.79/ 

Finally, as Verizon noted in its Counter-Petition in WC Docket No. 02-80, it is critical 

that the Commission issue a declaration of the circumstances under which carriers in bankruptcy 

are obligated to provide notice of possible discontinuance or transfer to their customers.  

Timeliness of such notice is important to avoid gamesmanship and to ensure that customers 

enjoy uninterrupted service.  This requirement should be triggered by any occurrence that 

objectively signals that likelihood of an impending change in service.  Thus, such notice should 

be given when a carrier in Chapter 11 initiates an auction of its assets, when a carrier files a 

motion for sale or acceptance of a purchase agreement, and when a carrier converts from a 

Chapter 11 bankruptcy to one under Chapter 7.  Likewise, such notice should be given at the 

latest when the bankrupt carrier has only 30 days remaining cash on hand to support continuing 

operations.  And if a purchasing carrier decides to reject the bankrupt carrier’ s underlying service 

                                                 
79/  See Comments and Counter-Petition of Verizon, In the Matter of Winstar 
Communications, LLC, et al.,  WC Docket No. 02-80 (filed April 29, 2002), at 21 (“ Winstar 
Comments and Counter-Petition” ); see also Reply Comments of Verizon in Support of Counter-
Petition, WC Docket No. 02-80 (filed May 17, 2002), at 15 (attached hereto as Appendix C). 
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arrangements, it is similarly essential that timely notice be given to customers whose service is 

affected by the rejected arrangements.  See Winstar Comments and Counter-Petition, at 26. 

V. DURING SALES OF CARRIER ASSETS DURING OR AT THE CONCLUSION 
OF BANKRUPTCY PROCEEDINGS, THE COMMISSION SHOULD 
EXPLICITLY CLARIFY THAT THE COMMUNICATIONS ACT DOES NOT 
ALTER CURE OBLIGATIONS UNDER THE BANKRUPTCY CODE, AND 
SHOULD REQUIRE CLECS TO COORDINATE CUSTOMER TRANSFERS.   

When a carrier bankruptcy moves toward resolution, and the bankrupt CLEC seeks to 

transfer customer or service arrangements to third parties, underlying carriers such as Verizon 

face a third set of issues.  First, some purchasers of existing service arrangements have claimed 

that the 1996 Act overrides and relieves them of “ cure”  obligations under section 365 of the 

Bankruptcy Code and the provisions of Verizon’ s federal tariffs.  Second, CLECs have failed to 

provide Verizon with timely or adequate information to handle CLEC-to-CLEC transfers 

efficiently.  The Commission should take specific steps outlined below to remedy these 

problems. 

A. The Commission Should Unambiguously Declare That the Communications 
Act Does Not Adversely Affect Carriers’ Rights under Section 365 of the 
Bankruptcy Code.  

The comments strongly confirm the importance of Verizon’ s request for a definitive 

clarification that carriers assuming existing service arrangements of bankrupt carriers must pay a 

cure of prior indebtedness on those arrangements, consistent with section 365 of the Bankruptcy 

Code and Verizon’ s federal tariffs.  The Commission should explicitly repudiate carriers’  

attempts to game the interplay of communications and bankruptcy law in order to shirk 

obligations under the Bankruptcy Code or Verizon’ s binding federal tariffs.  Such clarification 

will ensure that underlying carriers are afforded the same rights and protections as other 

companies.    
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Several commenters explicitly endorsed Verizon’ s request for a declaration concerning 

cure obligations, noting that there is no statutory or policy basis for an exemption for carriers 

from the Bankruptcy Code’ s cure obligations.80/  These commenters recognize the real potential 

for inequity and abuse if purchasers of service arrangements were to succeed on their specious 

claims that telecommunications law trumps normal cure obligations.81/  And opponents of 

Verizon’ s request merely demonstrate the confusion they can sow before bankruptcy courts 

through their misleading arguments.82/  The bottom line is that, if acquiring carriers can continue 

to frustrate cure requests, underlying carriers will be left with substantial losses while acquiring 

carriers serving customers of bankrupt carriers will receive the full benefit of the bankrupt 

carrier’ s service arrangements.  No commenter has identified any valid reason for allowing this 

result or for denying Verizon’ s request for clarification.  

Section 365 of the Bankruptcy Code provides that, where a buyer assumes the service 

arrangements of a bankrupt carrier, the debts incurred by the bankrupt carrier must be cured.  

Similarly, under Verizon’ s federal access tariffs, if one carrier assigns its service arrangements to 

another carrier, the second carrier must assume the outstanding debts of the first carrier for the 

assigned service arrangements.83/    

                                                 
80/  See Bell South Comments at 5-6; USTA Comments at 6-7; SBC Comments at 11-14; 
NECA Comments at 6.  

81/  See, e.g., BellSouth Comments at 6 (noting that “ common carrier status diminishes 
[carriers’ ] ability to protect themselves when initiating service to a new subscriber and means 
that debts avoided by bankrupt entities will ultimately burden the remaining universe of users” ).  

82/  See AT&T Comments at 23-25; WorldCom Comments at 9-12; Global Crossing 
Comments at 9-10; CompTel Comments at 8-12; CTC Communications Corp., et al. Comments 
at 10-13.  

83/  Specifically, Verizon’ s tariff provides that when a customer transfer occurs with no 
relocation or interruption of services, the “ assignee or transferee assumes all outstanding 



 28 
 

Some carriers have recently attempted to avoid these provisions by claiming that some 

type of exemption from them exists in the context of carrier bankruptcies.  In the recent Winstar 

proceedings, IDT Winstar (“ IDT” ), the company assuming the service arrangements of Winstar 

Communications, Inc. (“ Winstar” ), argued that “ Telecom Law”  allowed IDT to assume 

Winstar’ s service arrangements without any cure obligations.84/  Similarly, in the Net2000 

bankruptcy proceedings, Cavalier attempted to assume control of Net2000’ s special access 

arrangements while circumventing any post-sale obligations, leading the bankruptcy court to 

reserve judgment on whether Cavalier was responsible for Net2000’ s tariff liabilities under the 

Communications Act.85/   

The Commission can and should put a stop to these efforts to manipulate the bankruptcy 

process.  To do so, the Commission need merely declare 

(1) that the Communications Act does not except carriers from the rights afforded by 
section 365 of the Bankruptcy Code; and 

(2) that where one carrier wishes to take over another’ s service arrangement with 
nothing more than a name change, that constitutes “ an assignment or transfer”  
within the meaning of Verizon’ s tariffs, so that the assignee/transferee carrier 
must assume the outstanding indebtedness of the prior carrier for such services. 

A few commenters pretend to have found ambiguity in Verizon’ s straightforward request 

for such clarification.  They claim that Verizon is asking the Commission to make 

                                                                                                                                                             
indebtedness for such services, and the unexpired portion of the minimum period and the 
termination liability applicable to such services.”   Verizon Tariff F.C.C. No. 1, § 2.1.2(A)(1).    

84/  See Winstar Comments and Counter-Petition, at 10.  

85/  See Reply Comments of Verizon in Support of Counter-Petition, filed in WC Docket No. 
02-80 on May 17, 2002 at n.13; In re Net2000 Communications Inc., Bankr. D. Del., Case No. 
01-11324-11334, Chapter 11 (“ In re Net2000” ), Transcript of Omnibus Hearing Before the Hon. 
Mary F. Walrath held Jan. 18, 2002 at 17-18; In re Net2000, Order Regarding the Emergency 
Motion of the Operation Subsidiaries of Verizon Communications Inc. to Require Debtors and 
Cavalier Telephone Company to Cure Defaults Under the Debtors’  Contracts With Verizon and 
for Contempt, Feb. 12, 2002.  
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pronouncements on substantive bankruptcy law,86/ such as whether specific arrangements qualify 

as “ executory contracts” 87/ or what amount of cure must be paid and when.88/  That is simply 

false.  Such logistical matters would of course be left to the bankruptcy courts to determine in 

individual proceedings.  In particular, and contrary to WorldCom’ s assertion, Verizon does not 

suggest that a bankrupt carrier may not choose to reject any of the bankrupt’ s service 

arrangements.89/   But if the acquiring carrier has the bankrupt reject service arrangements in 

bankruptcy, it must either assume existing arrangements outside of bankruptcy (in which case 

those arrangements would be subject to Verizon’ s tariff terms regarding assignment of existing 

service arrangements), terminate service to any customer it no longer wishes to serve and allow 

the customer to choose another alternative, or enter into a new service arrangement (transferring 

customers via the normal carrier-to-carrier transfer procedures).90/  

Global Crossing warns that the Commission’ s obligation to coordinate with other federal 

laws and policies does not give it “ carte blanche”  to interfere with bankruptcy matters.91/  But it 

is not Verizon that seeks to interfere with bankruptcy law; it is CLECs, such as IDT and 

Cavalier, that have claimed that the Communications Act denies Verizon and other carriers the 

normal rights under section 365 of the Bankruptcy Code.  Nor could the clarification that 

Verizon requests (regarding the Communications Act) enable ILECs or other underlying carriers 

                                                 
86/  WorldCom Comments at 10-12; AT&T Comments at 23-24; CompTel Comments at 8.  

87/  WorldCom Comments at 10. 

88/  Global Crossing Comments at 9.  

89/  WorldCom Comments at 10.  

90/  Verizon Emergency Petition at 9.  Such a carrier would not be obligated to cure the debts 
owed on contracts that it did not assume.  

91/  Global Crossing Comments at 8. 



 30 
 

to take unfair advantage of CLECs or otherwise abuse the bankruptcy process.92/  Bankrupt 

carriers may choose whether or not to assume existing service arrangements for the benefit of 

purchasers.93/  If a contract is not assumed, the bankrupt (and its purchaser) will have no cure 

obligations (and will not receive the benefits of the contract).  Alternatively, if the carrier 

assumes a service arrangement, the associated indebtedness of the bankrupt carrier must be 

cured.  In every instance, the purchasing carrier will have the opportunity to evaluate these 

options and select the one that best meets that purchaser’ s objectives.   

There similarly is no basis for Global Crossing’ s claims that Verizon’ s “ real”  motivation 

is to impede the transfer of customers between CLECs.94/  If a carrier decides not to assume the 

bankrupt carrier’ s contracts (and the attendant obligation to cure), then the customer can be 

transferred to its new carrier of choice, just like any other CLEC-to-CLEC transfer.  

Characterizing this as imposing a “ disconnect-reconnect”  regime95/ merely avoids the issue 

whether purchasing carriers should be entitled to assignment of bankrupt carriers’  service 

arrangements without any of the liabilities that normally accompany such a transaction under the 

Bankruptcy Code and Verizon’ s tariffs.  

Likewise, the claims that the underlying carriers will engage in anticompetitive behavior 

and demand unjustifiably large cure payments are unfounded.96/  The details of cure payments 

                                                 
92/  See CompTel Comments at 9-11; WorldCom Comments at 11; Global Crossing 
Comments at 9-10.   

93/  See Verizon Emergency Petition at 9. 

94/  Global Crossing Comments at 10-11.  

95/  Id. at 9. 

96/  CompTel Comments at 9-11; WorldCom Comments at 11-12; Time Warner Comments 
at 16-17. 
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will be settled in bankruptcy court, as is typically done in such proceedings.  WorldCom’ s fears 

that the underlying carriers will extort large payments based on threats of disconnection and, that 

in the ensuing “ logistical nightmare,”  customers will abandon CLECs in favor of the ILEC, fail 

to recognize that the bankrupt carrier and its successor will have the protection and oversight of 

the bankruptcy courts as well as the Commission, both of which will be available to settle any 

such claims.    

B. The Commission Should Require Coordination of CLEC-to-CLEC Customer 
Transfers.   

No commenter advances any reasoned objection to Verizon’ s request that the 

Commission require CLECs to coordinate their connect and disconnect orders and identify 

carrier-to-carrier transfers.  Although certain commenters claim that Verizon’ s request is 

unclear,97/ it is in fact straightforward and uncontroversial:  Because ILECs are significantly 

burdened when carriers do not properly coordinate large transfers of customers, the Commission 

should modify its discontinuance rules.  Specifically, the Commission should require the new 

CLEC to identify, in applications for new service, customer transfers from existing service 

arrangements and to provide the circuit identification number for the existing service.  

Identification of the existing circuit identification number is essential information for an 

efficient customer transfer, and only the transferor carrier has that information.  The transferor 

must provide that information either directly to Verizon or to the new CLEC, which must, in 

turn, provide it to Verizon.  Without this information, an underlying carrier has no way of 

matching a specific telephone number to a particular loop or circuit.  The reasonableness of 

Verizon’ s request is confirmed by BellSouth, USTA, Sprint, and the New York Department of 

                                                 
97/  AT&T Comments at 25; Global Crossing Comments at 11.  
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Public Service (“ DPS” ), each of which recognizes the efficiencies that Verizon’ s request would 

bring.98/  

In particular, the New York DPS, which recently adopted Mass Migration Guidelines 

addressing similar issues, argued that the “ delineation of responsibility”  proposed in Verizon’ s 

petition “ is necessary to avoid confusion and service interruption.” 99/  The DPS’ s Mass Migration 

Guidelines are intended to address the problem that “ in the unique circumstances of a ‘mass 

migration,’  when many customers must be moved from a carrier exiting the market, . . . ordinary 

procedures don’ t suffice.” 100/  These guidelines supplement New York’ s requirement that the new 

carrier send appropriate notification to the underlying carrier in any customer transfer.  Such 

guidelines provide needed certainty.  In Verizon’ s experience, for example, where carriers have 

failed to provide such coordination, the result has been delay and in some circumstances 

inadvertent disconnection of end-user circuits.  

Global Crossing is simply wrong in claiming that CLEC failures to coordinate mass 

transfers with ILECs produce no serious burdens and inefficiencies for ILECs.101/  When 

customer transfers are not properly coordinated in advance, Verizon will likely install a new loop 

for a customer transfer, and both Verizon and the new CLEC must send a service technician to 

the customer location to establish service.  The addition of new capacity risks leaving existing 

capacity stranded when the previous carrier disconnects its service.  With identification of the 

existing service circuit information, however, Verizon can transfer a customer promptly at the 

                                                 
98/  BellSouth Comments at 7; USTA Comments at 7-8; Sprint Comments at 8-9; New York 
Department of Public Service Comments at 3-4. 

99/  New York Department of Public Service Comments at 3.  

100/  Id. 

101/  Global Crossing Comments at 11; see also Verizon Emergency Petition at 10.  
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central office.  Particularly in the case of mass customer transfers, the risk of inefficiencies and 

wasted facilities investment is significant and costly.   

Time Warner’ s suggestion that the ILEC should assume responsibility for any needed 

coordination misses the point.102/  The ILEC lacks the necessary information to determine 

whether a mass customer transfer is planned, and it would make no sense for the ILEC to contact 

CLECs to determine whether certain orders are part of a mass customer transfer.  Requiring 

CLECs to identify transfers and provide circuit identification of the existing service would give 

ILECs the information needed to transfer customers as efficiently as possible.    

Finally, claims of AT&T and Global Crossing that such coordination by CLECs would 

enable ILECs to win back customers, impede transfers, or otherwise engage in anticompetitive 

conduct are a non sequitur.103/  CLECs are sufficiently protected against any alleged attempts to 

win back customers or other attempts to interfere with CLEC-to-CLEC customer transfers.  

Although Global Crossing claims that Verizon’ s “ real”  motivation is an unwillingness to transfer 

billing records in situations of assets acquired during bankruptcy,104/ ILECs ultimately have that 

obligation regardless of CLEC coordination during customer transfer.  CLEC coordination would 

give the ILEC no further opportunity or incentive to resist transfer of billing records.   

Conclusion 

In conclusion, Verizon requests that the Commission grant Verizon’ s petition and provide 

the proposed guidelines to assist the industry during this time of turmoil.  

                                                 
102/  Time Warner Comments at 18.  

103/  AT&T Comments at 25-26; Global Crossing Comments at 11.  In particular, AT&T’ s 
reference to an anti-slamming message played to customers transferred by SBC has no relevance.   

104/  Global Crossing Comments at 11. 
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• To prevent the build-up of carrier debt before bankruptcy, the Commission should 
articulate criteria against which financial protection provisions can be evaluated in 
tariff proceedings, affirmatively identify a range of provisions that will always be 
deemed reasonable, such as those in Verizon Transmittal No. 226, and allow 
those provisions to go into effect; 

• To the extent that the Commission participates in bankruptcy proceedings, it 
should make clear that it is critical from a public policy standpoint for carriers that 
continue to provide service to get paid for those services, and the Commission 
should support the efforts of carriers to obtain adequate assurances of payment.  
The Commission also should clarify the circumstances under which carriers in 
bankruptcy are obligated to provide notice of possible discontinuance or transfer 
to their customers, and it should recognize that the interest in ensuring continuity 
of service is advanced by those efforts; and 

• To prevent carriers from gaming the system during the sale of carrier assets out of 
bankruptcy, the Commission should (i) declare that the Communications Act does 
not except carriers from the rights afforded by section 365 of the Bankruptcy 
Code; (ii) declare that, where one CLEC wishes to take over another’ s service 
arrangement with nothing more than a name change, that constitutes “ an 
assignment of transfer”  within the meaning of Verizon’ s tariffs, so that the 
assignee/transferee CLEC must assume the outstanding indebtedness of the prior 
CLEC for such services; and (iii) direct CLECs to provide the information needed 
successfully to coordinate carrier-to-carrier transfers. 

Each of these actions is essential to preserving the remaining vitality in the industry and 

ensuring continuity of service to end users.  In granting Verizon’ s requested relief, the 

Commission would take a balanced approach designed to ensure that all carriers are protected  
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from customer losses before, during, and after bankruptcy proceedings.  The Commission must 

take this opportunity to lead the industry toward certainty and recovery.   

 Respectfully submitted, 
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Appendix A 
 

THE VERIZON TELEPHONE COMPANIES 
 
The Verizon telephone companies are the local exchange carriers affiliated with 

Verizon Communications Inc.  These are: 
 

Contel of the South, Inc. d/b/a Verizon Mid-States 
GTE Midwest Incorporated d/b/a Verizon Midwest 
GTE Southwest Incorporated d/b/a Verizon Southwest 
The Micronesian Telecommunications Corporation 
Verizon California Inc. 
Verizon Delaware Inc. 
Verizon Florida Inc. 
Verizon Hawaii Inc. 
Verizon Maryland Inc. 
Verizon New England Inc. 
Verizon New Jersey Inc. 
Verizon New York Inc. 
Verizon North Inc. 
Verizon Northwest Inc. 
Verizon Pennsylvania Inc. 
Verizon South Inc. 
Verizon Virginia Inc. 
Verizon Washington, DC Inc. 
Verizon West Coast Inc. 
Verizon West Virginia Inc. 

 
 












































































































































































